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A. IDENTITY OF PETITIONER 

CJ Copeland, petitioner here and appellant below, asks this Court 

to accept review of the Court of Appeals decision 76372-5-1 pursuant to 

RAP 13.3 and RAP 13.4(b)(2). The opinion was issued on July 20, 2018. 

Mr. Copeland sought reconsideration of this ruling which the Court of 

Appeals denied on August 29, 2018. The Court of Appeal's opinion and 

order denying his Motion to Reconsider are attached. 

B. ISSUE PRESENTED FOR REVIEW 

A witness's prior consistent statement is not hearsay under ER 

80l(d)(l)(ii) ifit is offered to rebut an express or implied charge of recent 

fabrication or improper influence of motive. Such statements are not 

admissible to prove the in-court allegations are true; they are admissible 

only to rebut a suggestion recent fabrication. State v. Bargas, 52 Wn. App. 

700, 702, 763 P.2d 470 (1988); State v. Makela, 66 Wn. App. 164, 169, 

831 P.2d 1109 (1992). 

In CJ Copeland's case, there was no charge of recent fabrication or 

improper influence or motive that triggered the application of ER 

801(d)(l)(ii). The defense established through cross-examination that Jill 

Cutler's motives to lie about her relationship with CJ arose from the 

moment they began her relationship to the time of trial. Yet the Court of 

Appeals erroneously admitted Jill's prior consistent statements under ER 



801(d)(l)(ii) based on the prosecution's claim that Jill's testimony about a 

"turning point" that caused her to report CJ to police triggered the 

threshold requirement of ER 80l(d)(l)(ii). Opinion at 12, 15 17. 

Does the Court of Appeal's misapplication of ER 801(d)(l)(ii) that 

conflicts with Court of Appeals decisions interpreting this rule require 

review by this Court to clarify this threshold requirement for admission of 

prior consistent statements under RAP 13.4(b)(2)? 

C. ST A TEMENT OF THE CASE 

Jill Cutler is a 45-year-old woman who was married to Brian 

Hagins for 23 years. CP 95; RP 207. They have four children, Hailey, age 

25, Niam, age 21 , Brona, age 20, and Teague, who is 15. RP 207. 

Jill and Brian were active members of the Mormon Church. RP 209, 

221,303, 567. Brian worked at Microsoft and Jill stayed home and took 

care of the kids, including Niam, who has cerebral palsy and autism. RP 

563,207. Niam requires full-time care, which Jill described as more work 

than taking care of a newborn. RP 207-208. 

In 2011, Jill ' s best friend, McKala died. RP 208, 210. About a year 

later, in 2012, Jill's family took in McKala's teenage sons, Alex Hunter 

and CJ Copeland. RP 212. CJ was 18 when he came to live in the Hagins' 

house. RP 216. 
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Jill and Brian's marriage was falling apart. RP 215. Jill was done 

trying to make the marriage work and she "was trying to make a plan to 

leave him." RP 215. 

Jill's affair with CJ, her deceased best friend's son 

One day, Brona, who was a high school senior at the time, walked 

in on her mom naked with CJ in an intimate embrace. RP 435, 280, 290. 

She confronted her mother. RP 435. Jill claimed it would never happen 

again. RP 435 

But Brona was uncomfortable with the situation. RP 436. Brona 

kept reaching out to her mom and dad, letting them know that she did not 

want the boys in the house, trying to establish a deadline for them to leave. 

RP 437. 

When Brona's efforts to convince her mom to get Alex and CJ to 

leave did not work, she reached out to her father. RP 436. When she told 

her dad about what she saw between CJ and Jill, Brian was in denial and 

did not want to believe it happened. RP 436. Her mother and father 

grounded her for telling her dad about what she saw, characterizing what 

she said as "lying" to her dad and disrespecting her mother. RP 446. 

Brona finally gave the ultimatum that if the boys didn't leave, she 

would. RP 438. The rest of the family wanted the boys out by this time, 

but Jill wanted them to stay. RP 377. Brona perceived that her mother 
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chose CJ and Alex over her, and she went to live with a friend in October 

of 2013. RP 290,438,446,447,450. 

One evening in late October of 2013, Brona came home with her 

boyfriend to collect a few of her things. RP 329, 578. Jill protested about 

Brona going upstairs with her boyfriend. RP 578. Brian thought that was 

ridiculous, because he and Jill were both home. RP 578. Brian thought she 

was probably really upset about the bigger issue ofBrona leaving because 

of the boys. RP 579. Jill got aggressive about not letting Brona's boyfriend 

go upstairs, so Brian took her by the arm and put her down on a stool, 

telling her to not do anything crazy with them around. RP 580. Jill claimed 

that Brian pushed her, and she fell over an Ottoman. RP 329. 

After Brona and her boyfriend left, Jill left too. RP 580. Brian 

assumed she was just going somewhere to cool down. RP 580. But Ji11 had 

gone to a hotel. RP 329. Jill later called Brian and threatened that ifhe did 

not leave the home before she got back, she would report that he hit her 

that night. RP 330, 580-581. When she came back the next day, Brian was 

gone. RP 330. 

Jill then filed a protection order against Brian. RP 330. The 

protection order restrained Brian from having physical contact with her, 

and prevented Brian from moving back into the home. RP 330-331. 
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Jill had her friends write declarations in support of the protection 

order she filed against Brian. RP 330. Jenny Johnson was a leader in the 

Mormon Church and Jill's friend. RP 210. Jill had previously told Jenny 

about her relationship with Brian, and Jenny is the person who helped Jill 

realize that this relationship was abusive. RP 332. Jenny wrote a 

declaration helping Jill to get the protection order against Brian. RP 330. 

Jill did not tell Jenny that she was in a romantic relationship with 18-year­

old CJ at the time that she had Jenny write the declaration against Brian. 

RP 499. 

Chyna Gates is CJ's half-sister by their deceased mother, McKala. 

RP 463. Chyna wrote a declaration for Jill to assist her in getting the 

protection order against Brian. RP 483. 

Jill said she had a secret bank account with $7000 that she had 

saved up to either "escape" from Brian or to get a "tummy tuck." RP 353. 

Brian also said that Jill had her own bank account in addition to their 

shared bank account so that she would not have to ask Brian for money. 

RP 564. He did not have access to her account, but it was not a secret, and 

not a big deal. RP 564. 

After Jill's and Brian's divorce was finalized in June 2014, Jill got 

the house and Brian got the retirement account. RP 207, 334. Brona chose 

to live with Brian after Jill kicked him out of the house. RP 594. Brian and 
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Jill adopted a parenting plain in which they alternated care of the children. 

RP 308, 310, 565. 

Jill's claims of abuse 

Jill portrayed herself as entirely powerless in her relationship with 

CJ. She said that she kicked Brona out of the house because CJ told her to. 

RP 217. Jill claimed that when she left Brian, CJ came to the hotel and 

told her to kick Brian out of the house. RP 331. 

Jill's family was living in the home when she first started having a 

romantic relationship with CJ in May 2013, right after he moved in. RP 

213, 288-289. Jill knew that CJ was 18 years old at the time. RP 216. She 

loved CJ with all of her heart. RP 216. She thought he was her soul mate. 

RP 216. They even talked about getting married. RP 216. 

Jill said CJ started physically abusing her weeks after their sexual 

relationship started, when the family was still living together. RP 291 . She 

said that 18-year-old CJ said "he was too smart to ever get caught." RP 

225. She claimed that he would never yell at her, be mean, or beat her in 

front of anyone because he wanted to make sure there was no proof of 

abuse. RP 225-226. But Jill described physical abuse during the period of 

May-October 2013 that resulted in black eyes and bruises all over her 

body while her family was still in the home. RP 307, 291. Brian did not 

witness any abuse or signs of serious injury during this period of Jill's 
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romantic relationship with CJ when they were all living in the home 

together, from May to October of 2013. RP 291, 584-585. Nor did Hailey 

observe CJ hit her mom during 2013, before she left for college, or when 

she spent time in the home in 2014 and 2015. RP 377,378,380. 

CJ was charged with seven specific incidents of extreme violence 

that Jill claimed occurred after she pushed Brian and her older children out 

of the house. CP 103-104. She claimed that in June of2014 he burnt her 

with spoons until there was no skin left. CP 103; RP 230. Then she 

claimed that in August 2014 he whipped her with belts and threatened to 

kill her with a knife. CP 104; RP 233-235. She claimed that on Christmas 

of 2014, CJ broke her nose, choked, and threatened to kill her by holding a 

knife to her throat. CP 103; RP 238-240. Then Jill claimed that in 

February of 2015, he beat her so hard that she "didn't have a face left." CP 

104; RP 243-246. She described similar abuse that occurred on September 

12, 2015, and September 23, 2015. CP 104; RP 255-257, 258-260. The 

last incident she described in similar detail and severity was October of 

2015, about eight days before she reported to police that CJ was abusing 

her. CP 104; RP 261. 

In addition to these charges, Jill described that CJ subjected her to 

daily, extreme abuse such as ripping her hair out, tying her up and 

whipping her with belt buckles, breaking her nose four times, giving her 
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four concussions, biting her ears until they turned black, burning off her 

skin with hot spoons, punching and slapping her repeatedly, covering her 

body with bruises, and strangling her until she thought she would die. RP 

230, 233-234, 235- 236,240, 291-292, 293,294. She described the abuse 

as so extreme that, "every day I thought I was going to die." RP 226. 

Yet Jill's life appeared to continue in a way that cast serious doubt 

on her claims of being entrapped by daily torture and abuse. 

Teague, who entered middle school during the time that CJ and Jill 

were together, had a bedroom upstairs where his mother's bedroom was 

located. RP 443. Despite being in the home the entire time that Jill 

claimed CJ abused her, Teague did not see "any violence whatsoever." RP 

399. 

Jill maintained Teague's regular busy extracurricular schedule and 

counseling appointments during the school year. RP 317-318. And Jill 

took Niam to her regular doctor appointments, where she sat in the exam 

room with Niam's doctor. RP 319. Every day, Jill would lift Niam into her 

wheelchair and take her to the bus stop for school, and wheel her back into 

the house after school. RP 306. And she always met Brian on Fridays to 

drop the kids off for the weekend. RP 314. 

Though Jill claimed that CJ wouldn't let her go to a doctor, she did 

in fact see her treating physician, Doctor Hastings, in the early part of 
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2015. RP 260, 292, 423. Her doctor observed no injuries, and Jill did not 

report any abuse at this time. RP 423. Jill also saw a chiropractor in 

September of 2015. RP 292. 

Jill said that CJ controlled her every movement, making her ask 

permission before going out and requiring her to send pictures 

documenting her whereabouts and monitoring her phone and e-mail use. 

RP 219,295. She said he even required her to ask permission before 

urinating or going into another room in the house. RP 219. Yet CJ was 

regularly out of the house for 10-12 hours a day, and Jill would send him 

texts that he would ignore. RP 324. 

And there were myriad occasions when Jill went to extended family 

events outside of the country and in other states without CJ, in addition to 

attending to the needs of her children's school and doctor appointments 

without him. RP 325,326,328,327. During none of these occasions when 

she was surrounded by family, away from CJ, did she say he was abusing 

her. 

Jill said that CJ "was always really kind" to her kids and told her 

that he loved them. RP 283-284. Yet Jill claimed that she did not leave CJ 

despite having myriad opportunities to do so, in part because she claimed 

to be protecting her children against CJ's threats. RP 222, 284, 258, 297, 

298. And despite reading up on domestic violence, attending counseling, 
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and knowing how to obtain a protection order against Brian, she claimed 

to stay with CJ because she did not "understand domestic abuse at the 

time." RP 222, 330 332. 

Jill's severed church and community ties 

Jill was active in her church when she was with Brian. RP 221. 

Once she began her affair with CJ, she stopped attending church, blaming 

CJ for not letting her go. RP 221. She said CJ forced her to drink and 

smoke weed, which is frowned on by the Mormon Church. RP 303. And 

an extramarital affair could cause a member to be kicked out of the 

Church. RP 501. 

When Jenny Johnson came to Jill's house in spring of 2015, she 

directly asked her, "are you in a relationship with one of these boys?" RP 

488. Jenny said Jill was "stunned" when she asked this. RP 488. Jenny 

explained that because of the Mormon religion's rigidity about 

relationships outside of marriage, "there would be some shame about that 

for her." RP 488. After having her secret uncovered, Jenny said Jill told 

her that CJ was severely abusing her and that she could not leave because 

of CJ's threats to harm her or her children if she left him. RP 490. 
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Jill's jealousy of CJ 

Jill claimed that she did not leave CJ because she wanted to protect 

her children. RP 222. But Jill also did not leave CJ because she loved him. 

RP 222. 

Jill found out CJ was cheating on her with other women because 

she started going through his cell phone when he was asleep or passed out. 

RP 347. She would look through his phone to see who he was texting, 

what he was saying, and who he was calling. RP 347. She did not like that 

he was cheating on her. RP 347. She confronted him about it. RP 347. 

Jill said that CJ constantly cheated on her. RP 299. He sexted other 

women. RP 299. He had sex with other women in the home, and even 

once while she was there. RP 299-300. He would take her car to meet 

other women. RP 300. He was on several dating websites. RP 300. 

At one point, Jill found out that CJ had a five or six month 

relationship with someone named "Madison" during their relationship. RP 

348. Jill called Madison to tell her that Jill was dating CJ now. RP 348. 

But Jill found out that CJ never stopped contacting or meeting up with her 

after he told Jill he had stopped. RP 348. 

She was angry that CJ was cheating on her. RP 348. She said that 

CJ would "even say a prayer and ask God that we could be together 

forever and say that he loved me and wanted to marry me, and yet he's out 
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cheating on me." RP 348. Jill did not think that it was fair for CJ to act this 

way. RP 348. 

Jill was paying for the phone that he was using to cheat on her with, 

in addition to buying him animals, a car, gas, and an ATV. RP 225,349. 

She estimates that CJ spent about $80,000 of her money. RP 300. 

Jill claimed that every day she thought she was going to die from 

Cl's abuse. RP 226,284. She also talked about how CJ started bragging 

about cheating on Jill and she thought, "I'm in trouble. So I'm going­

he's got to get caught. Something's going to happen." RP 226. 

Jill ends her relationship with CJ by calling the police 

About six months before Jill had CJ arrested, in October of 2015, 

she said she started to take photos with her phone, sent them to a secret 

email, and then deleted this evidence off of her phone. RP 226. Jill also 

documented Cl's cheating on her. RP 347. 

CJ spent his days at Starbucks down the street, where he would be 

gone all day. RP 324. In October of 2015, Jill claimed that CJ threatened 

to kill her son and hire a hit man to kill her daughter. RP 282-283. Though 

Jill described numerous previous threats to her children, she claimed that 

this threat was "a turning point," and "that was the end." RP 283. 

So while CJ was hanging out at the Starbucks all day as he usually 

did, Jill called Chyna. RP 282. Jill agreed to let Chyna call the police. RP 
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477. Officer Quinonez arrived and investigated at Jill's house for over an 

hour. RP 396. Officer Quinonez went to the Starbucks and arrested CJ. RP 

406-407. 

Jill immediately took action to rekindle the relationships she had 

lost due to how she acted while in a relationship with CJ. Jill called Brona 

the same day that she had CJ arrested. RP 450. The call started with Jill 

saying she didn't want Brana to be mad with her anymore. RP 450. Since 

that time, her relationship with her mother is "perfect." RP 442. Jill called 

Hailey "sobbing." RP 373. Jill told her that she had CJ arrested and about 

what she had been subjected to. RP 373-374. Hailey described that their 

relationship "resumed almost like nothing happened." RP 374. The day 

she had CJ arrested, Jill also immediately called Jenny Johnson to let her 

know. RP 497. 

Jill's efforts to control the evidence 

Despite CJ being arrested that day, Jill was not happy with Officer 

Quinonez's investigation. She submitted a written complaint that was 

received by Captain Susan Johnson on October 14 or 15, 2015. RP 554. 

Captain Johnson immediately noticed "discrepancies" between Jill's 

description of Officer Quinonez 's investigation, and his case report. RP 

555. Jill claimed that Officer Quinonez told her that CJ "had free right to 

come back to the house and bum it down ifhe wanted to." RP 286. Jill 
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claimed that Officer Quinonez called her a liar. RP 557. Officer Quinonez 

said he never expressed skepticism about her claims, but did ask her 

clarifying questions. RP 397. Jill alleged that Officer Quinonez did not 

collect evidence. RP 555. However, Captain Johnson noted that Officer 

Quinonez did collect evidence, interviewed Teague in the home, and 

called in a female officer to take pictures of the bruising on Jill's body. RP 

555,399,400. And he arrested CJ, contrary to Jill's claim. 556. Captain 

Johnson's investigation of Jill's complaints exonerated Deputy Quinonez 

of any alleged wrongdoing. RP 557. 

Detective Joseph Dunn was assigned to Jill's case. RP 503. Jill 

printed out the photos and e-mails she had sent to herself that she said she 

had taken to document CJ's abuse, and brought them into her meeting 

with the detective. RP 344, 526. She told the detective that she deleted all 

traces of the photos from her phone. RP 526. She also deleted all the 

photos she said CJ made her send him showing her location and activities 

because they took up too much space. RP 526-527, 529. Thus, though 

there were some photos that showed Jill with injuries, she was the sole 

custodian of these photos, and there was no other verification of when and 

how they were taken. The detective asked to look at Jill's phone. RP 339. 

Jill agreed to have them search her phone, but by the time she met with 

them to do this, she had gotten a new phone. RP 345-346. 
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When the detective asked Jill about CJ's phone, Jill told the 

detective that she had his phone. RP 527. The detective asked to search the 

phone. RP 527. Jill then said that CJ had wiped the phone and broken the 

SIM card. RP 527. She also said she had to replace CJ's phone. RP 527. 

So the detectives were never able to look at CJ's phone. RP 527-528. The 

detective never tried to get CJ's phone records that would have shown the 

dates and times of text messages allegedly sent between Jill and CJ. RP 

528. 

The detective took Jill's word that she kept the abuse so hidden that 

there were no direct witnesses. RP 534. He therefore did not seek to 

interview the other adults, like Brian, Jill's ex-husband, who were living in 

the home the same time that some of the alleged abuse took place. RP 

533-534. 

Over defense objection, Jenny Johnson and Chyna Gates were 

permitted to testify that Jill told them about CJ physically abusing her in 

2014 and in 2015. CP 100; RP 454-456; 466-474; 490- 497. 

Based on Jill's description of physical violence on seven specific 

occasions, CJ was charged with five counts of assault in the second 

degree, domestic violence, and two counts of assault in the third degree, 

domestic violence. CP 103-104. A jury convicted him of two counts of 

assault in the third degree, and three counts of assault in the second 
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degree, domestic violence. CP 54, 57, 60. He was acquitted of two counts 

of second degree assault, domestic violence. CP 59-60. 

E. ARGUMENT WHY REVIEW SHOULD BE GRANTED 

Division One's decision in this case conflicts with Court of 
Appeals decisions that require a charge of "recent fabrication" 
before a court admits a witness's prior consistent statements 
under ER 80l(d)(l)(ii); this Court should grant review to 
elucidate the threshold requirements for admission of a 
witness's prior consistent statements under ER 80l(d)(l)(ii). 

The defense generally impeached Jill Cutler about the web of lies 

she had spun throughout her relationship with 18-year-old CJ Copeland, 

but this general impeachment did not include a charge of "recent 

fabrication" that would have triggered the application of ER 80l(d)(l)(ii). 

The Court of Appeals erroneously relied on the prosecutor's theory of a 

••turning point" to trigger admission of its own witnesses' prior consistent 

statements under the rule, which was a misapplication of ER 801 (d)(l )(ii). 

Opinion at 12, 17. 

Under ER 801 ( d)(l )(ii) a witness's prior statement is not hearsay if 

the declarant testifies at trial, is subject to cross-examination concerning 

the statement, and where the statement is ••consistent with the declarant's 

testimony and is offered to rebut an express or implied charge against the 

declarant of recent fabrication or improper influence or motive." 

ER 80l(d)(l)(ii) is limited to admission of a witness's out-of-court 

statements to rehabilitate testimony that has been ••impugned by a 
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suggestion ofrecent fabrication." Bargas, 52 Wn. App. at 702 (citing State 

v. Stark, 48 Wn. App. 245,249, 738 P.2d 684 (1987)); Makela, 66 Wn. 

App. at 169. 

Here, the defense moved to exclude Jenny Johnson's and Chyna 

Gates's statements about what Jill Cutler said to them during the course of 

her secret relationship with CJ Copeland, in which she claimed that he 

abused her, as inadmissible hearsay pursuant to ER 801 and ER 802. CP 

98, l 00; RP 19-24; 454-456. The State sought to have these statements 

admitted under ER 80l(d)(l)(ii) as prior consistent statements, positing 

that Jill's motive to fabricate arose after she said CJ threatened to kill two 

of her children. RP 263,431-462. 

The trial court admitted these prior consistent statements based on 

the State's theory, ruling that a reasonable juror could conclude that "what 

actually happened was she was afraid of the defendant and afraid of being 

prosecuted for rape of a child and that only when her concern for the 

safety of her own children outweighed her concern for her personal well­

being did she then decide to report it." Opinion at 12 (citing RP 461-462). 

The Court of Appeals erroneously endorsed the trial court's 

adoption of the prosecution' s theory of a ''turning point" that could have 

created a motive to fabricate sufficient to justify admission of Mr. Cutler' s 

prior consistent statements, ruling: "a reasonable juror could find that this 
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alleged threat provided Cutler with a motive to fabricate the allegations 

against Copeland, and if so, this motive arose after Cutler's statements to 

Gates and Johnson." Opinion at 12. 

The court's determination that a "reasonable juror" could find that 

CJ's "alleged threat" provided Jill with a motive to fabricate was a 

misapplication of ER 801 ( d)(l )(ii) that is in conflict with Court of Appeals 

decisions that limit the application of this evidentiary rule to rebutting a 

charge of recent fabrication. Opinion at 12, 17; Makela, 66 Wn. App. at 

169; Bargas, 52 Wn. App. at 702. 

This notion of a "turning point" is not a charge of recent 

fabrication when proffered by the prosecution for admission of its own 

witness's prior consistent statements. ER 80l(d)(l)(ii). Jill's testimony 

about a perceived threat that caused her to call police was not a charge of 

recent fabrication-rather, it was the prosecution's theory for why Jill 

called police after not reporting the abuse for years. There was no charge 

of recent fabrication at the time she called police, nor would there be, 

where the defense theory was that Jill was motivated to lie, and in fact did 

lie about her relationship with CJ to her family, and to Jenny and Chyna, 

the entire time she was with CJ. This motive to lie predated the statements 

Jenny and Chyna later claimed Jill made to them, and continued through 

the time that Jill called police. CP 98, 100; RP 19-24; 454-456. 
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This Court has not yet provided guidance on the threshold 

requirements of ER 80l(d)(l)(ii). Mr. Copeland seeks review by this 

Court of the Court of Appeals decision that conflicts with the threshold 

requirements of the rule as stated in Makela and Bargas. RAP 13 .4(b )(2). 

F. CONCLUSION 

CJ Copeland seeks review by this Court to clarify the threshold 

requirements of ER 80l(d)(l)(ii) where the Court of Appeals 

impermissibly expanded its application beyond what is permitted by this 

rule. 

Respectfully submitted this the 26th day of September 2018. 

Kate Benward, Attorney for Petition r (#43651) 
Washington Appellate Project - 91052 
Attorneys for Appellant 
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THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
DIVISION ONE 

STATE OF WASHINGTON, ) 
) No. 76372-5-1 

Respondent, ) 
) 

v. } UNPUBLISHED OPINION 
) 

CJ COPELAND, ) 
) 

Appellant. ) 
) FILED: July 30. 2018 

SPEARMAN, J. -An out of court statement offered to prove the truth of the matter 

asserted is generally inadmissible hearsay. But, under ER 801(d)(1)(ii) such a 

statement is not hearsay, and admissible as a prior consistent statement, if it is offered 

to rebut an inference of recent fabrication or improper influence or motive. In this case, 

CJ Copeland was found guilty, after a jury trial, of three counts of assault in the second 

degree and two counts of assault in the third degree, each with a domestic violence 

allegation. Copeland appeals, contending he is entitled to a new trial because the trial 

court erroneously admitted certain statements as prior consistent statements. We 

disagree that the trial court erred in admitting the statements, but even if it did any error 

was harmless. Affirmed. 

FACTS 

Jill Cutler and Brian Hagins were married for 23 years, and have four children: 

Hailey, Niam, Brona, and T.H. Cutler and Hagins were active members of the Mormon 

Church. Hagins worked outside the home and Cutler was a homemaker. 
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In 2011, Cutlers best friend McKala Copeland passed away unexpectedly. In 

2012, Cutler and Hagins agreed to take in her, children CJ Copeland and Alex Hunter 

until they could get back on their feet. CJ Copeland was 18 years old and Alex Hunter 

was 15 years old. 

At the time Copel~nd and his brother moved in, Cutler and Hagins' _marriage was 

already falling apart. In May 2013, Cutler secretly began a sexual relationship with 

Copeland. One day, Brona walked into the upstairs bathroom and found her mother and 

Copeland in an intimate embrace. Cutler told Brona it "kind of just happened" and that it 

wouldn't happen again. Verbatim Report of Proceedings (VRP) (1/11/17) at 435. Brona 

tried unsuccessfully to convince her parents fo make Copeland and his brother move 

out. Eventually, Brona told her father what she saw in the bathroom, but he didn't 

believe her .. In October 2013, Brona went to live with a friend. 

Shortly thereafter, Cutler and Hagins got into an argument about Brona and 

Cutler claimed Hagins shoved her: She left and went to a hotel, where she met 

Copelai:1d. After discussing the situation with Copeland, Cutler called Hagins and told 

him !O get out of the house. When she returned the next day, Hagins was gone. After 

that, the only people living in the house were Cutler, Niam, T.H., Copeland a~d Alex. 

C~tler subsequently filed a protection order against Hagins. Cutler had two friends write 

declarations in support of the protection order; Jenny Johnson, who attended Cutler's 

church, and Chyna Gates, who is Copeland's half-sister. Cutler and Hagins' divorce was 

finalized in June 2014. 

According to Cutler, Copeland started physically abusing her within weeks after 

they began their sexual relationship. He was ~lso extremely controlling and paranoid 
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that she was cheating on him. He made her ask permission to go to the store or even to 

get out of bed or go to the bathroom. He imposed strict time limits on her outings and 

forced her to text him photos to prove she wasn't cheating. If she did not answer his 

calls on the first ring, he would accuse her of cheating. He constantly checked her cell 

phone to make sure she was not talking to men or deleting texts or emails. He told 

Cutler that if she left him or had him arrested, his friends would rob her and bum her 

house down. He also threatened to have Cutler or her children put in jail. In addition, 

Cutler found out Copeland was cheating on her. She was angry about the cheating and 

thought it was unfair. She told him to stop, but he didn't. Cutler also provided Copeland 

with substantial financial support, even though he didn't work or help around the house. 

Despite all this, Cutler said she loved him. 

Cutler claimed Copeland continued to abuse her physically and verbally 

throughout the duration of the relationship. She recalled seven incidents of particularly 

severe abuse, which the State later charged as seven counts of assault. 

Count One: In June 2014, Cutler's daughter, Hailey, used her boyfriend's phone 

to send Cutler.a text. Cutler did not want Copeland to see that she had received a text 

from a man's phone, so she deleted it. But Cutler was afraid that Copeland would find 

out, so when Hailey texted her a joke ·photo, she decided not to delete it. When 

Copeland saw the text, he accused Cutler of having an affair. Cutler denied this, but 

Copeland insisted he would make her tell the truth. Copeland smashed her phone and 

began punching her. Cutler continued to deny the accusations, so Copeland used a 

lighter to heat a large spoon until it was red hot, and burned her bottom with the spoon 

until the skin turned black. Cutler cried and begged for him to stop, but she continued to 
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deny the accusations, so he burned her b~ttom again. Cutler was left with permanent 

red scars. 

Count Two: In August 2014, Copeland went out and left Cutler home alone. He 

returned at midnight "really drunk and really high" and accused Cutler of cheating on 

him while he was gone. When she denied the accusations, he beat her with the buckle 
. ' ' 

end of the belt, punched her repeatedly, and held fhe knife to her throat while 

threatening to kill her. He bit both of her ears so hard that they turned black with 

bruises, then pinned her down and started strangling her. He then picked her up and 

threw her down repeatedly, tore off her clothes, pushed her outside, and ordered her to 

go to the convenience store to buy cigarettes even though she was naked and had no 

money. She protested, and about five minutes later he let her come back inside. 

Count Three: On Christmas Day 2014, Copeland and Alex took Cutler's car and 

went to their father's house. Cutler's children were with Hagins, so Cutler was alone. 

Copeland said they would be back by 1:00 p.m.,·but they didn't get back until 11:30 p.m. 
. ' 

Copeland appeared intoxicated. He was .angry at Cutler for texting to ask when he was 

coming home. He punched her in the face repeatedly, breaking her nose and giving her 

a black eye. He pulled out a large kitchen knife and held it to her throat. She was afraid 

he would kill her, so she slapped him in the face, hoping this would get him to stop. But 

he pinned her to the ground and strangled her until she saw stars and everything went 

black. 

Count Four: In February 2015, Copeland and Cutler went to a bar. When they 

returned home, Copeland told Cutler he didn't like her attitude that night. He pulled off 

her clothes, knocked her to the ground, pulled up her underwear so hard it injured her, 
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and pulled her around by her hair. He then began punching her in the face, warning her 

that the beating would be worse if she tried to shield herself. When he was done, 

Cutler's nose was broken and her eye was swollen shut. A few days later, Cutler 

decided to begin documenting the abuse by using her cell phone to take pictures of her 

injuries. To avoid detection, she emailed the photos to herself and then deleted them 

from her phone. 

Count Five: On September 12, 2015, Copeland gave Cutler permission to drive 

T.H. to a friend's house. Cutler took her wallet with her, and returned as quickly as 

possible. When she got back, Copeland immediately accused her of stealing her own 

debit card from him. He threw her clothes in the tub, saying he was going to burn them 

and destroy her paintings. He strangled her, pulled up her underwear hard, bit her, 

dragged her around by her hair, slapped her, and cocked his fist at her face while 

threatening to kill her. He then strangled her until everything went black. 

Count Six: On September 23, 2015, Copeland told Cutler to do what he said or 

he would kick her and her kids out of the house. In November 2013, Copeland had 

forced Cutler to sign a statement saying that she had given the family home to him, and 

he frequently used it to threaten and control her. Copeland took her wallet and said she 

had until noon to pack her bags. Cutler tried to grab the paper, and that infuriated 

Copeland. He smashed her head on the floor and strangled her twice. She started 

having what she described as "seizuresh in her legs, something that had never 

happened before. But Copeland forbade her from going to a doctor, saying "[t]here can 

never be proof." VRP {1/10/17) at 260. Cutler photographed her injuries. 
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Count Seven: !n October 2015, Copeland ordered groceries online to be 

delivered. Copeland was asleep when the delivery man came, and Cutler wasn't able to 

wake him up. Copeland forbade her from speaking to men,-so she was afraid to answer 

. the door. She asked the delivery man to leave the groceries on the front porch, but he 

said his job required him to bring the groceries to the kitchen. After he left, Copeland 

came downstairs and accused Cutler of flirting. He punched her, slapped her, and 

dragged her around by her hair. She continued to _deny Copeland's accusations, so he 

dragged her u~stairs and beat her with belts. He threatened to cut all her hair off, then 

hog-tied her with belts and dragged her back downstairs by her hair .. He took her wallet 

and keys and threatened to total her car. He pulled her pants down, continued to beat 

her with belts, and threatened to burn her again. Cutler photographed her injuries. 

There were no direct witnesses to the _abuse that Cutler described. Hagins did 

not see any signs of abuse or serious injury from May through October 2013, when he 

moved out of the house. But T.H., Brena, and Hailey all noticed obvious serious injuries, 

· which Cutler attributed to a variety of accidents.1 T.H. said he saw his mother with· 

bruising "[m]ost of the time.'' VRP 1/10/17 at 384. Sometimes T.H. would ask Cutler 

what happened, and she would say she was just clumsy. One time T.H. asked how she 

got a black eye, and Cutler explained that she dropped a board on her face while 

workin·g on a chicken coop in the backyard. T.H. accepted Cutler's explanation at that 

time. When Brona stopped by to pick up T.H., she also noticed that Cutler had a black 

eye. She asked T;H. what happened, and he repeated the chicken coop story. Another 

time, Brena noticed that Cutler's nose appeared to be freshly broken. When Brona 

1 Cutler's daughter Niam has severe developmental disabilities and did not testify. 
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asked Cutler what happened, Cutler explained that she accidentally hit her nose on~ 

board in the bathroom closet. Brena didn't think these explanations made sense. 

In October 2014, Hailey noticed that Cutler had dark purple bruises that she 

appeared to be trying to hide. Cutler told Hailey that she was just clumsy. In March or 

April 2015, Hailey noticed that Cutl~r had black eyes and that her nose was visibly 

broken. When asked what happened, Cutler repeated the chicken coop story. In May 

2015, Hailey walked into the bathroom and noticed severe bruising on Cutler's legs, 

bottom, and lower back. Cutler explained that she had slipped and fallen while helping 

Niam into the car. In August 2015, Hailey again noticed that her mother had black eyes 

and a broken nose. This time, Cutler claimed that she hit her nose while closing the 

trunk of the car. Hailey did not believe any of these explanations. 

In contrast, when confronted by Chyna Gates and Jenny Johnson about her 

injuries, Cutler said Copeland was abusing her. 

In May 2014, Cutler was at a funeral for Gates's son. When Gates asked Cutler 

how she got a black eye, Cutler initially claimed she hit her eye on a car door. Later that 

day, Gates asked Cutler point-blank if Copeland was abusing her. Cutler said Copeland 

gave her the.black eye but begged Gates not to tell anyone. Gates agreed to Cutler's 

request, but she did confront Copeland directly. He told her to mind her own business. 

In March 2015, Cutler attended Gates' baby shower while Copeland sat outside in the 

car. Gates noticed that Cutler was acting timid and had two black eyes, but Gates 

wasn't able to ask Cutler about her injuries at that time. A few weeks later, Gates saw 

Cutler at a family party and asked what was going on. Cutler said things with Copeland 

were getting worse. She said he had been hitting her, beating her, burning her with 
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spoons, and accusing her of cheating. Cutler also said Copeland threatened to tell 
. . . 

people she was doing drugs and abusing the kids and the dogs if she told anyone what 

he had been doing to her. Gates assured her that Copeland's threats were empty, and 

she urged Cutler to report the abuse. But Cutler t~ld Gates she wasn't ready. She said 

still loved Copeland and didn't want him to go to jail. Gate.s believed it would be 

pointless to report the abuse because Cutler would just deny it. 

In the spring of 2015, Jenny Johnson stopped by Cutler's house to check on.her. 

Johnson had been trying to contact Cutler since Hagins moved out in October 2013. 

Johnson was concerned for Cutler's welfare, as she had stopped going to church, 

responding to Johnson's texts, or answering the door even when she appeared to be 

home. But this time, Cutler '-'!'as home alone, and she let Johnson come in. Johnson 

said Cutler had lost weight arid appeared skittish and anxious. Johnson asked Cutler 

point blank if she was in a relationship with Copeland. Cutler appeared "stunned" and 

admitted that she was. Johnson then asked if the relationship was abusive, and Cutler 

said yes. Cutler said her nose had been broken and that she had been knocked 

unconscious and beaten with belts. Johnson expressed concern about what Cutler's 

children were seeing, and Cutler said, "'No, he's so careful. My kids have no idea this is 

going on, and I can't let them know.'" VRP (1/11/17) at 490. Johnson urged Cutler to 

report the abuse, but Cutler said she couldn't because "[h]e'II kill my kids, or he'll kill me 

..• I can keep suffering this to protect my kids." ld. at 491. Johnson said she did not 

report the abuse herself because, based· on her domestic violence training, she believed 
. . 

. ' 

Cutler would likely deny it. Johnson was also concerned for Cutler's safety. 
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On October 10, 2015, Gates received a phone call from Cutler. Gates thought 

Cutler sounded "rushed and scared." VRP (1/11/17) at 476. Cutler told Gates that the 

previous day, Copeland threatened to shoot her son T.H. as he got off the school bus 

and to hire a hit man to kill Brona. Copeland told Cutler there were so many murders in 

Lynnwood that no one would ever suspect him. Cutler said "At that point, I knew that 

was my turning point. I didn't care what happened to me. He could kill me, but he just 

threatened two of my children, and that was the end." VRP (1/11/17) at 283. Cutler 

allowed Gates's husband to call the police while Gates drove to meet Cutler at her 

house. 

Deputy Quinonez responded to Cutler's home that day. He said Cutler appeared 

traumatized. Cutler told Deputy Quinonez about the abuse. She raised her shirt and 

lowered her pants to reveal large bruises all over her body. Deputy Quinonez called for 

a female deputy to photograph the bruises. Cutler showed him belts and said Copeland 

used them to beat her. Deputy Quinonez collected them as evidence. He also 

interviewed T.H. in the home. After his initial investigation was complete, Deputy 

Quinonez located Copeland and arrested him. 

A few weeks after Copeland's arrest, Cutler went to her physician Dr. Denise 

Hastings. When Cutler saw Dr. Hastings in early 2015, she reported no abuse and the 

doctor observed no injuries at that time. But this time, Cutler said she had pain in her 

leg which she claimed was inflicted by a young nephew at her home. The doctor 

suggested physical therapy or acupuncture. Two months later, Cutler returned and told 

Dr. Hastings she wanted to gather evidence for trial against the person who had been 

abusing her. The doctor ordered an x-ray of her nose, which came up as consistent with 
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multiple previous fractures. She also ordered a nerve conduction analysis on Cutler's 

leg, but the test was unable to detect nerve damage. 

Based on Cutler's description of severe physical abuse inflicted during the seven 

incidents described above, Copeland was charged with five counts of assault on the 

second degree - domestic violence, and two counts of.assault in the third degree-­

domestic violence. The jury found Copeland guilty of third degree assault-domestic · 

violence on counts I and VII,' and guilty of second degree assault-domestic violence on 

counts II, IV, and VI. But it acquitted Copeland of second degree assault-domestic 

violence on counts II and V. Copeland appeals. 

DISCUSSION 

Copelanq contends that the trial court erred in admitting Cutler's statements to 

Gates and Johnson pursuant to ER 801(d)(1)(ii). A trial court's evidentiary rulings are 

reviewed for abuse of discretion. Peralta v. State, 187 Wn.2d 888, 894, 389 P.3d 596 

(2017). "We will reverse a trial court's evidentiary ruling "'only when no reasonable 

person would take the view adopted by the trial court.'" !9.:. (quoting State v. Ellis, 136 

Wn.2d 498, 504, 963 P.2d 843 (1998). 

Hearsay is an out of court statement offered i') evidence to prove the truth of the 

matter asserted. ER 801(c). "Relevant testi~ony may be excluded from trial if it is 

hearsay." State v. Garcia, 179 Wn.2d 828,845,318 P.3d 266 (2014). Under ER 

801 (d)(1}(ii), a witness's prior statement is not hearsay if "[t]he declarant testifies at the 

trial or hearing and is subject to cross examination concerning the statement, and the 

statement is ... consistent with the declarant's testimony and is offered to rebut an 

express or implied charge against the declarant of recent fabrication or improper 
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influence or motive .... " 'While the witness' prior consistent statements are not 

admissible to prove that the in-court allegations are true, the statements are admissible 

to rebut a suggestion of recent fabrication." State v. Makela, 66 Wn. App. 164,169,831 

P.2d 1109 (1992) (citing State v. Bargas, 52 Wn. App. 700, 702, 763 P.2d 470 (1988). 

11Cross examination alone does not justify admission of prior consistent statements; the 

questioning must raise an inference sufficient to allow counsel to argue the witness had 

a reason to fabricate her story later." Bargas, 52 Wn. App. at 702-03. "Further, a charge 

of recent fabrication can be rebutted by the use of prior consistent statements only if 

those statements were made under circumstances indicating that the witness was 

unlikely to have foreseen the legal consequences of his or her statements." Makela, 66 

Wn. App. at 168-69. 

Prior to trial, the State indicated that it would call Gates and Johnson as 

witnesses to testify that Cutler told them Copeland was abusing her. Copeland moved 

to exclude this testimony as inadmissible hearsay. The State sought to have Cutler's 

statements admitted as prior consistent statements under ER 801(d)(1)(ii). Copeland 

argued that Cutler's statements to police were not recent fabrications. Rather, Cutler 

was motivated to lie for various reasons throughout the relationship, and these motives 

existed prior to Cutler's abuse allegations. Therefore, according to Copeland, her 

statements to Gates and Johnson are not admissible as prior consistent statements. 

The trial court initially reserved ruling on the matter. But after Cutler testified, the 

court revisited the issue and found the statements admissible under ER 801(d)(1)(ii). 

The court acknowledged that on. cross examination, Cutler had testified to various 

motives to get Copeland out of her home, such as his chronic infidelity and his financial 
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dependence on Cutler, and that these motives existed prior to Cutler's statements to 

Gates and Johnson. But the court noted that Cutler had also testified to a "tuq1ing point" 

that caused her to report the abuse-the moment when Copeland threatened to kill T.H. 

and Brona. VRP (1/10/17) at 283. The court found that a reasonable juror could find that 

this alleged threat provided Cutler with a motive to fabricate the allegations against 

Copeland, and if so, this motive arose after Cutler's statements to Gates and Johnson. 

Thus, those statements could rebut an inference that Cutler fabricated the abuse 

allegations because of Copeland's threat to kill her children. The court reasoned as 

follows: 

A reasonable juror, or 12 of them, might well conclude that what actually 
happened was she was afraid of the defendant-and afraid of being 
prosecuted for rape of a child and that only when her concern for the 
safety of her own children outweighe·d her concern for her personal well-
being did she then decide to report it. · 

At any rate, that's what she said, and I can't say she could not be 
believed. The jury is entitled to do what the jury is entitled to do, and they 
are entitled to believe her or not believe her and believe parts of what she 
says or not parts of what she says. 

But it may well be that the jury will conclude that any motive to lie, if that's 
_what it was,· occurred then. And if that's the case, then what she said to 
Chyna Gates and Jenny Johnson certainly were prior consistent 
statements, because that occurred before that point. 

And one of the difficulties here is, in sorting out what - what 801 (d) 
requires in this case, is that there were many items of evidence that could 
go either way. 

But in this case, I think the correct analysis requires me to admit evidence 
of prior consistent statements, because what the State is seeking to do 
amounts to no more than to rebut the suggestion that - or the inference 
that a reasonable person could conclude, in particular, following cross­
examination, that, far from lying right now .on the stand, she lied previously 
to everybody else except Jennifer Johnson and Chyna Gates. 
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And the mere fact that other motives could exist to lie prior to her stated 
motive to lie doesn't detract from a finding that statements to the effect 
that "he's beating me," ... do fairly rebut a charge of recent fabrication ... , 
which charge is contained inside cross-examination, about opportunities 
when she could have disclosed the assaults but did not. 

And because a reasonable juror could see it that way and because that 
evidence is now in front of the jury and was pointed to, I would say, with 
some effect in cross-examination, the proffered evidence is admissible 
pursuant to 801(d), and I will permit it. 

VRP {1/11/17) at 461-62. 

Copeland argues on appeal, as he did below, that because he did not claim that 

Cutler's statements to police or her testimony at trial were recent fabrications, the 

statements Cutler allegedly made to Gates and Johnson were not prior consistent 

statements. Rather, Copeland's defense was that Cutler's allegations should not be 

believed because she was motivated to lie for multiple reasons that existed throughout 

her relationship with Copeland. In support, he relies P,rimarily on Bargas, 52 Wn. App. 

700 and Tome v. United States, 513 U.S. 150, 115 S.Ct. 696, 130 L. Ed. 2d 574 (1995). 

B~th cases are distinguishable. In Bargas, the defendant was charged with first 

degree rape of J.L. After c_ross examination of the alleged victim, the State offered the 

testimony of the investigating officer regarding details of J.L.'s statement at her initial 

interview. Bargas, 52 Wn. App. at 702. The State argued that because the defense's 

cross examination raised the inference that J.L. '"was not being completely truthful[,]'" 

the testimony was admissible as a prior consistent statement. Id. at 703. The trial court 

admitted the testimony over Bargas' objection. On appeal, we held that this was error 

because the cross examination did not raise an inference that she fabricated a story 

after her statements to the officer. Rather, the defense theorized that she fabricated her 
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story from the inception_. And the defense's attempt to point out inconsistencies in her 

testimony did not _raise an inference of recent fabrication. ~ at 703. 

Bargas is inapposite because in this case the trial court did not admit the prior 

statements merely because the cross examination raised an inference that the witness 

was unt~uthful. Instead, the court specifically found the statements admissible because 

Cutler's testimony raised an inference of recent fabrication.2 

Copeland's reliance on Tome fails for the same reason: In that case, the 

defendant was charged with felony sexual abuse of his four year old daughter, A.T. The 
.. , 

child's parents were engaged in a custody dispute arid the defense argued that the 

allegations were fabricated so that A.T. could live with her mother. Tome 513 U.S. at 

153. Over defense objection, the trial court admitted the testimony of six adult witnesses 

who recounted previous statements by A.T. that were consistent with her testimony at 

trial that she had been improperly touched by her father. It was undisputed that the 

alleged prior statements were made after the child's alleged motive .to fabricate the 

allegations arose. Nonetheless, the trial court agreed with the government that the 

testimony was admissible as a prior consistent ~ta!ement because it rebutted the 

implicit charge that A.T. had a motive to lie so she could live with her mother. On 

appeal, the United States Supreme Court held that this was error, because the rule 

"permits· the introduction of a declarant's consistent out-of-court statements to rebut a 

charge of recent fabrication or improper influence or motive only when those statements 

2 Copeland also argues that Bargas is persuasive authority because, under the trial court's 
analysis, the inference of recent fabrication did not arise from his cross examination of Cutler, but from 
the State's direct examination of her. We reject the argument because he cites no authority for the 
proposition that the inference of recent fabrication must arise solely from evidence elicited on cross 
examination. Moreover, the rule permits the admission of prior consistent statements for "an .. . Implied 
charge against the declarant of recent fabrication or improper influence or motive ... .- (Emphasis added); 
ER 801(d)(1)(11); State v. McWilliams. 177 Wn. App. 139, 148, 311 P.3d 584 (2013). 1 
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were made before the charged recent fabrication or improper influence or motive." Id. at 

167. Like Bargas, Tome is distinguishable because here, the trial court found that prior 

statements were before the motive to fabricate, i.e., the threat to kill T.H. and Brona, 

arose. 

The difficulty in this case, as Copeland argues and the State does not dispute, is 

that Cutler had many motives to fabricate allegations in order to get Copeland out of the 

house, some of which existed prior to the alleged prior statements to Gates and 

Johnson. But a prior consistent statement is not inadmissible merely because multiple 

motives to lie existed at the time the statement was made. Makela, 66 Wn. App. at 169, 

and McWilliams, 177 Wn. App. 139 are instructive. 

In Makela, J alleged that the defendant had molested her as a child several years 

earlier. The defense theory was that J fabricated the allegations from the time she was 

9 years of age, but he also alleged several additional motives that arose around the 

time the abuse was reported. The trial court permitted three of J's childhood friends to 

testify that she had disclosed the abuse to them long before it was reported to the 

police. !!lat 167-68. The defendant argued that this was error because, although prior 

consistent statements are admissible to rebut a charge of recent fabrication, J also had 

a motive to fabricate when she made those disclosures. Id. at 172-73. The court stated: 

The mere assertion that motives to lie may have existed at the time of the 
prior statement is insufficient to prevent their admission, The trial court 
must decide, as a threshold matter, whether the proffered motive evidence 
rises to the level necessary to exclude the prior consistent statement.. .. 
This is not to say that the party against whom the prior statements are 
offered may not present his or her theory that the motive to fabricate 
existed when the prior statements were made. Both the prior statement 
and the proffered motive evidence may be presented to the jury, as was 
done in this case. 

15 



No. 76372-5-1/16 

' . 
We hold that once the trial court has made the threshold determination 
that the proffered motive evidence does not rise to the level necessary to 
exclude the prior statement, it is for the jury to weigh the testimony against 
the opposing party's theory that the victim was motivated by something 
other than the truth to make the statement. 

Id. at 173-74. Because the proffered motive evidence did not rise to the level necessary 

to exclude the prior consistent statement, there was no error. 

In McWilliams, the defendant was charged with assault. His co-defendant 

reached a plea deal and testified against him. The defense's cross examination implied 

that the codefendant fabricated his story by asking whether his plea agreement allowed 

him to reduce his sentence in exchange for testimony against the defendant. The trial 

court then permitted the investigating detective to testify that the co-defendant's 

testimony was consistent with what he told her regarding the defendant's involvement in 

a fistfight at the location of the shooting. 19.:. at 146. On appeal, the defendant argued 

that this was error because the statement was made after a motive arose for the co­

defendant to fabricate a story blami_ng him for the crime. Id. at 147. The court stated that 

"[c]ross-examination that merely attempts to point to inconsistencies in the witness's .. 

testimony does not raise an inference of recent fabrication and does not justify 

admission of prior consistent statements." Id. at 148. But "if cross examination raises an 

inference '"that the witness changed (his] story in response to an external pressure, 

then whether that witness gave the same account of the story prior to the onset of the 

external pressure becomes highly probative of the veracity of the witness's story given 

while testifying."'~ (quoting State v. Thomas, 150 Wn.2d 821, 865, 83 P.3d 970 

(2004)). Citing Makela, the court held that even though the defendant had a motive to lie 
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from the time he initially interacted with police, that generalized motive did not require 

exclusion of his prior statement to the detective. Id. at 149. 

Under these cases, the fact that a witness has multiple motives to fabricate, is 

not, by itself, a basis to exclude alleged prior consistent statements even though some 

of the motives existed before the purported statements were made. Instead the trial 

court must decide, as a threshold matter, whether the proffered motive evidence rises to 

the level necessary to exclude the prior statement. If it does not, then each party may 

present it~ theory regarding the witness's motive to fabricate and the credibility of the 

prior statements Is a question for the jury. 

In this case, the trial court appears to have found, similar to the circumstances in 

McWilliams, that the motives related to Copeland's mistreatment of Cutler were 

generalized motives that did not rise to a level that required exclusion of the prior 

statement. The court cited Cutler's testimony that the specific threat to kill T.H. and 

Brona was "different" from the other threats and was a "turning point" in her decision to 

report the alleged abuse. VRP (1/10/17) at 283-84. It found that this alleged threat could 

give rise to an inference that Cutler was motivated to fabricate the allegations against 

Copeland and the prior statements rebutted that inference. Accordingly, it admitted the 

prior statements and left it to the jury to weigh the credibility of Cutler's testimony 

Copeland contends the trial court's decision was an abuse of discretion because 

the evidence at trial did not support the "turning point" theory. He points out that Cutler 

testified of threats to harm the children before the alleged statements to Gates and 

Johns. He cites Cutler's testimony that throughout the relationship she was motivated to 

stay with Copeland to protect her children; that Copeland threatened to have T.H. and 
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Brona put in jail or foster care; and Gates' testimony that Cutler said she was afraid that 

if she left Copeland, he would kill her or the kids. Copeland notes that Cutler also 

testified to the contrary, stating that Copeland loved her children and was kind to them. 

According to Copeland, this testimony undercuts the trial court's finding that the threat 

to harm the children was a significant departure from the generalized threats Copeland 

had been allegedly making throughout the relationship and before the alleged 

statements to Gates and Johnson. 

Copeland is correct that the trial court did not explicitly address these specific 

prior threats in its analysis, but the record shows that Copeland's threats to shoot T.H. 

when he got off the school bus and to hire a hit man to kill Brona were significantly more 

specific and violentthan his previous threats that mentioned the children. On this 

record, we cannot say ~hat no reasonable person would take the view adopted by the 

trial court. Moreover, Cutler did not admit the allegations until pressed by Gates and 

Johnson, and even then begged them not to call police. This indicates that at the time 

Cutler made the statements to Gates and Johnson, she did not foresee the legal 

consequences. Accordingly, we conclude the court did not abuse its discretion in 

admitting evidence of Cutler's prior statements to Gates and Johnson.3 

But even if we were to conclu~e that the trial court erred in admitting this 

evidence, we would reach the same result because any error was harmless. "We will 

not reverse due to an error in admitting evidence that does not result in prejudice to the 

3 Copeland also argues that the State improperly used the statements as substantive evidence of 
the alleged crimes, rather than limiting their use to rebutting a claim of recent fabrication. But Tome stated 
that the rule •permits prior consistent statements to be used for substantive purposes after the statements 
are admitted to rebut the existence of an Improper influence or motive, .. ." which is why it is important to 
insure that the evidence was properly admitted in the first place. Tome, 513 U.S. at 162-63. 
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defendant." Thomas, 150 Wn.2d at 871 (citing State v. Bourgeois, 133 Wn.2d 389, .403, 

945 P.2d 1120 (1997). "(E)rror is not prejudicial unless, within reasonable probabilities, 

the outcome of the trial would have been materially affected had the error not occurred." 

State v. Tharp, 96 Wn.2d 591,599,637 P.2d 961 (1981) (citing State v. Cunningham, 

93 Wn.2d 823,613 P.2d 1139 (1980). 

Copeland calls Cutler's credibility into question, noting that there were no direct 

witnesses to her claims of abuse. But Cutler's testimony regarding the physical abuse 

was corroborated by photographs of her injuries, which were taken during the time 

Cutler said Copeland was abusing her. The photos reflected the injuries she said she 

suffered, including severe bruises and spoon-shaped burns on her bottom. And an x-ray 

ordered by Cutler's doctor was consistent with multiple nasal fractures. In addition, 

Cutler's testimony was corroborated by the testimony of Hailey, Brona, T .H., and Gates, 

who said Cutler had visible injuries such as black eyes, a broken nose, and severe 
I 

bruising during the relevant time period. Everyone except young T.H. was highly 

skeptical of Cutler's explanations for her injuries. And there was testimony that Cutler 

never had· injuries like that before she was with Copeland or after he had been arrested. 

Furthermore, there were marks on Cutler's bedroom ceiling, walls, and bedframe 

consistent with belt strikes. 

There was also testimony that corroborated Cutler's claims regarding Copeland's 

controlling behavior. T.H. testified that he saw his mother ask Copeland permission to 

go to the store or go outside, and Johnson testified that Cutler asked Copeland for 

permission to go dress shopping with her. Gates testified that Copeland called Cutler 

when they went out briefly to the store, and that he was angry and demanding to know 
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why they had been gone so long. She also testified that Copeland was "standing guard" 

outside when Cutler.was at a baby shower. Johnson corroborated Cutler's testimony 

that Copeland isolated her, noting that Cutler stopped going to church and avoided 

answering the door or responding to her texts. 

We conclude that the trial court did not abuse its discretion in admitting the 

challenged testimony and if there was any error it was harmless. 

Affirmed. 

WE CONCUR: 

:I) vwy- tJ, 
_·_ I 
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